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A DEFINITIONS - § 2801
Franchise (1)

Rosedale Plaza Group, LLC v. BP West Coast Products LLC, 2009 U.S. Dist. LEXIS 95885 (E.D. Cal.
10-14-09)

Relying on Millett v. Union Oil Co. of California, 24 F.3d 10 (9™ Cir. 1994), the court held that whether BP
could nonrenew a dealer’s franchise because of the dealer’s refusal to execute an am/pm convenience store
agreement “depends upon the degree of interdependence and interrelationship between the am/pm Agreement
and the Gas Agreement,” a question for the trier of fact that cannot be resolved on cross-motions for summary
judgment.

Santiago-Sepulveda [II] v. Esso Standard Oil Co. (Puerto Rico), Inc., 634 F. Supp. 2d 194 (6-18-2009)
Esso terminated its supply to franchisees in Puerto Rico (plaintiffs), and nearly all signed supply agreements
with Total Petroleum, which purchased gasoline from the same refinery as did Esso, but supplied the product
to plaintiffs under the Total, rather than the Esso brand. Relying upon the definition of a "franchise" under 15
U.S.C.A.§ 2801, Plaintiffs sought an injunction to require Total to supply it with Esso-branded product. The
court denied plaintiffs' motion on the ground that injunctions are available under the PMPA only in response
to PMPA Sections 2802, 2803 and 2807 (and not Sec. 2801). Injunctive relief would also be unavailable
under common law because Sec. 2801 was not remedial in nature, and equitable relief could not be based
upon it, even if the provision of product by Total to Plaintiffs under its own trademark met the PMPA
definition (which the court said it did). If, on the other hand, it did not (as plaintiffs’ claimed), the PMPA
would simply be inapplicable, and this fact would also fail to provide plaintiffs with a basis for relief.

BP West Coast Products LLC, ef al. v. Takhar Brothers, Inc., ef al., 2008 U.S. Dist. LEXIS 70549 (D.
Ariz. 9-9-08).

Court denied franchisor’s motion to dismiss franchisees’ state law counterclaims that franchisor breached
their am/pm Mini Market Agreements by improperly terminating them. Whether such counterclaims are
preempted by the PMPA depends upon whether the am/pm Mini Market Agreements “are secondary
agreements so inextricably linked to the fuel franchises that they are covered by the PMPA.”

Issa et al. v. Getty Petroleum Marketing, Inc., 856 N.Y.S.2d 498 (N.Y. Supreme Ct., Nassau Co. 12-18-
07)

Commission dealers sought leave to add a new claim under PMPA for improper termination of their PMPA
“franchises.” They alleged that they became “retailers” and “franchisees” for purposes of the PMPA when
their supplier changed their payment terms from EFT to COD because of the dealers’ payment deficiencies.
The motion to amend was granted on the ground that the new PMPA claim was not “palpably improper or
totally devoid of merit.”

Thanh Vong Hoai v. Superior Court, 473 F. Supp. 2d 75 (D.D.C. 2-13-07)

Federal district court ruled in 1986 that Sunoco had terminated Hoai’s franchise without proper notice under
the PMPA. Plaintiff Hoai sought in 2006 to enjoin the still-pending action between Hoai and non-party, Vo,
in the D.C. municipal courts regarding the ownership of the service station property, arguing that it involved
an issue previously ruled upon by the federal court. Injunction denied on ground that earlier ruling did not
address the issue of ownership that plaintiffs wished to establish. PMPA definition of "franchise" is limited to
the contract at issue, and the definition of "franchisee" is limited to a contracting party.

Sammy’s Mem’l Texaco, Inc. v. Chevron U.S.A., Inc., No. H-06-1543, 2006 U.S. Dist. LEXIS 63177,
2006 WL 2559649 (S.D. Tex. 9-5-06).

A dealer for a Texaco wholesale jobber, Three L, Inc., brought an action against defendants Chevron U.S.A,
Inc. and Motiva Enterprises, L.L.C. under the PMPA. Defendants filed a motion to dismiss without contest
by the Plaintiff. The court found for the defendants after it converted the motion to dismiss into a motion for
summary judgment, specifically finding that: “...the franchise relationship was between [the wholesale
jobber], franchisor, and [dealer], franchisee.”



Bellfort Enterprises, Inc. |1} v, Petrotex Fuels, Inc., 2006 U.S. Dist. LEXIS 26579 (S.D. Tex. 3-22-06)
The complaint failed to allege the existence of a lease for retail marketing premises. The absence of the
necessary element of leased premises prohibits application of the PMPA.

Williams v. BP Products North America, Inc., Civil No.: WDQ-03-00027 (D. Maryland 12-23-04) Slip
Opinion

The PMPA defines “franchise” as a contract between a distributor and a retailer. Where franchisee signed
franchise agreement in his individual capacity, corporation in which franchisee was a shareholder and officer
was not a franchisee, regardless of whether BP withdrew funds for fuel deliveries from corporation’s account.

Hilltop Truckstop & Café, Inc. v. Bowen Petroleum, Inc. and Amoco n/k/a Tesoro Qil Co., Case No.
CV-0C-02-02055C (Bannock County, Idaho 12-4-03) Slip Opinion
Citation to definition.

Dersch Energies, Inc. [II] v. Shell Oil Co., 314 F.3d 846 (7 Cir. 12-26-02)

When a franchisee alleges a franchisor has failed to renew a franchise relationship, it must demonstrate that at
least one of the three essential components of a petroleum franchise has been discontinued — contract to use
the supplier’s trademark in connection with retail sales, contract for supply of fuel to be sold under the
trademark, and a lease of premises for the sale of fuel.

Seahorse Marine Supplies v. P.R. Sun Qil Co., 2002 U.S. App. LEXIS 13654 (1* Cir. 7-9-02)
Citation to definition. PMPA is a remedial statute and merits a relatively expansive construction.

Koylum, Inc. v. Peksen Realty Corp., Docket Nos. 99-9039 (L) and 99-9229 (CON), 2001 U.S. App.
LEXIS 24949 (2™ Cir. 11/21/01)
Term "franchise" includes case where a distributor supplies petroleum products for resale under a trademark
owned or controlled by a refiner.

C.K. Smith & Co., Inc. v. Motiva Enterprises LLC, No. 01-1161, 2001 U.S. App. LEXIS 22875 (1% Cir.
10-25-01)
Term "franchise” under the PMPA covers the essential contracts between a retailer and a supplier.

Meiners Global Energy & Oil LLC v. Conoco Inc., Civil Action No. 01-2491-JWL (Dis. Kan. 10-18-01)
Slip Opinion

Jobber raised gasoline prices following the September 11, 2001 terrorist attacks, which allegedly brought the
Conoco name into disrepute. Conoco sought to terminate the jobber pursuant to the terms of the parties'
petroleum marketing agreement. Jobber sought injunctive relief under the PMPA. Summary judgment
granted in favor of Conoco. Marketing agreement terminated and jobber debranded. Court held neither a
franchise nor a franchise relationship existed under the PMPA, therefore Conoco did not terminate jobber
under the PMPA. Rather Conoco lawfully exercised its right to control use of its trademark.

Alender v. Getty Petroleum Marketing, Inc., CV00503902, 2001 Conn. Super. LEXIS 1620 (Conn. Super.
6-4-01) Slip Opinion

Defendants moved to strike plaintiff's complaint arguing that plaintiffs had not alleged facts sufficient to
establish a franchise protected under the PMPA. Although plaintiffs did not specifically allege that defendant
was a refiner or distributor selling motor fuel under the trademark of a refiner supplying the motor fuel,
plaintiffs sufficiently described the alleged misconduct such that they were able to overcome defendant's
motion to strike.

Dersch Energies, Inc. [I] v. Shell Oil Co., No. 99-CV-4217-JPG (8. D. Ill. 3-8-01) Slip Opinion
Citation to definition of "franchise".
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